
Navigator 
Newsletter

Charting Your
Financial
Future



Buy-Sell Agreements: Why every business 
with multiple owners should have one. 

Business Planning

By Eva Stark, JD, LL.M.

Many closely held businesses are 
owned by two or more co-owners. 
Individuals who co-own businesses 
may have known each other for years 
and are generally comfortable and 
successful in working with each other. 
But as they focus on day-to-day 
business operations, the tendency 
is to neglect important long-term 
planning such as establishing and 
funding a buy-sell agreement.

What is a buy-sell 
agreement? 
A buy-sell agreement is a formal, 
written understanding among co-
owners of a business detailing how 
ownership and control of the business 
can be transferred. It can help ensure 
that potentially undesirable and 
disruptive outsiders can be prevented 
from having ownership or voting rights 
in the business. A buy-sell agreement 
can additionally benefit a departing 
owner (or his or her estate or heirs) by 
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providing a market for the sale of the 
departing owner’s business interest 
where no market would otherwise 
exist.

Why is a buy-sell 
agreement important? 
In the absence of a buy-sell agreement, 
a business owner is generally free to 
transfer his or her business interest to 
virtually anyone during lifetime or at 
death. A court also could award a co-
owner’s business interest to a creditor 
or ex-spouse upon divorce without 
the consent of the other co-owners.  
If such an event occurs, the remaining 
co-owners would then have to contend 
with running the business with the new 
co-owner. Depending on the entity 
type, ownership structure and state 
law, this new co-owner also may hold 
significant voting power or control, 
lack necessary skills or work ethic, be 
significantly disruptive, and threaten 
the future success of the business 

along with the livelihood of the 
remaining owners and their families. 

A departing owner’s family also may 
be negatively impacted in the absence 
of a buy-sell agreement. An interest 
in a closely held business is typically 
very difficult to sell. Without a funded 
buy-sell agreement, a deceased or 
permanently disabled owner’s family 
may continue to have a substantial 
portion of their wealth tied up in the 
closely-held business in which they 
may desire no participation. Their 
livelihood will depend on the future 
success of the business—an often 
undesirable result.

What are some of the key 
provisions of a buy-sell 
agreement? 
BUY-SELL METHOD

Most buy-sell agreements will 
incorporate one of three buy-sell 
methods: cross-purchase method, 
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entity purchase method (stock 
redemption in case of a corporation) 
or a hybrid method. Under the cross-
purchase method, business owners 
agree to purchase a departing owner’s 
interest directly from the departing 
owner (or his/her estate). Under the 
entity purchase method, the business 
agrees to purchase the departing 
owner’s interest. Under a hybrid 
method, the combination of first two 
methods may be utilized. For example, 
the agreement may provide that the 
business may elect to purchase the 
departing owner’s interest, and to 
the extent it does not, the remaining 
owners will purchase it.

TRIGGERING EVENTS

A buy-sell agreement also will define 
a list of “triggering events” that give 
the remaining owners or the business 
the right to purchase an owner’s 
interest. Triggering events typically 
include voluntary transfers, such as 
a contemplated sale by an owner to 
a third party, as well as involuntary 
transfers, such as transfers at death or 
transfers to a creditor (by judgment, 
divorce, bankruptcy or any other 
method). If the business’s operations 
require that each owner actively 
participate in the business, triggering 
events may additionally include an 
owner’s disability, retirement, loss of a 
professional license, or failure to remain 
“active” in the business by failing to 
provide services to the company or its 
clients. Such a provision may be critical 
for a business that is a professional 
practice but may be less important 
for a manager-managed real estate 
investment company, for example.

PURCHASE PRICE

The buy-sell agreement typically 
outlines how the purchase price is to 
be determined following a triggering 
event. The method for determining the 
buyout price and whether discounts 
may be utilized may vary depending 
on the specific triggering event and 
whether it is voluntary or involuntary. 

For example, many buy-sell agreements 
provide that the remaining owners or 
the company will match the price and 

PAYMENT TERMS

Some buy-sell agreements require 
the payment for an owner’s interest 
in cash (or by matching the terms of a 
third-party offer). This is an attractive 
solution for business owners who 
do not want their families’ security 
dependent on the future success of the 
business. Other buy-sell agreements 
provide for installment payments 
over a certain number of years, with 
interest and the business interest 
offered up as security. Yet others 
utilize a combination of the two by 
requiring cash payments to the extent 
of insurance proceeds with note 
payments for the rest. Payment terms 
can also vary depending on whether the 
buyout was triggered by a voluntary or 
involuntary transfer.

How are buy-sell 
agreements typically 
funded?
Life insurance has become a popular 
funding mechanism for buy-sell 
agreements. For many business 
owners, it is likely to be one of 
the more cost-efficient funding 
mechanisms. 

With life insurance, funding 
automatically becomes available 
when it is needed the most to carry 
out a buyout—upon an owner’s death. 
Where permanent life insurance 
is used, cash values may often be 
accessed to make a buyout more 
feasible in the event of an owner’s 
retirement, disability or upon the 
occurrence of other triggering events. 
(Policy cash values are typically 
accessed through policy loans that 
accrue interest and reduce death 
benefits.) 

Where life insurance is used, it will 
be important to ensure that policy 
ownership matches the buy-sell 
method used. To fund a cross-
purchase agreement, each owner will 
generally purchase life insurance on 
the life of every other owner. To fund 
an entity-purchase, the business will 
typically purchase a policy on the life 
of each owner. 

terms of a third party offer if a voluntary 
sale to a third party is contemplated, 
or pay fair market value (FMV) for an 
owner’s interest upon death. The same 
agreements, however, may provide 
that only book value will be paid or the 
FMV will be discounted by a number 
of percentage points in the event of 
an involuntary transfer—such as a 
transfer to a creditor—which may offer 
additional protection for the remaining 
owners. However, when different values 
are used for different triggering events, 
it will be important to ensure that the 
IRS will respect such valuations. Where 
an owner can dispose of his or her 
interest during life for a different price 
than what is provided in the buy-sell 
agreement in the event of death, the 
IRS may not respect such valuation 
for estate tax purposes and may 
re-calculate the value (usually to the 
taxpayer’s detriment).

Many buy-sell agreements also 
establish a procedure for determining 
the FMV of a business interest. 
For example, the document may 
provide that the owners will execute 
a certificate of agreed value on an 
annual basis on which buyout prices 
are to be based. The owners may also 
agree that the FMV is to be determined 
by one or more qualified appraisers. 

Where qualified appraisers are 
utilized, the documents often provide 
that the qualified appraiser will be 
selected jointly by the departing 
owner and the remaining owners; or 
if an agreement cannot be reached, a 
qualified appraiser will be selected by 
each owner and the two appraisers’ 
valuations are reconciled by a pre-
selected method. 

For example, the agreement may 
provide that if the values determined 
by the buyer’s appraiser and the 
seller’s appraiser vary by less than 
a certain number of percentage 
points based on the lower of the two 
appraisals, the appraisals are to be 
averaged; and if they vary by more 
than the set number of percentage 
points, the two appraisers are to 
select a third appraiser whose 
valuation will be final. 
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ARE THERE ADDITIONAL METHODS 
OF FUNDING A BUY-SELL 
AGREEMENT?

The co-owners and/or the business 
also could establish some type of 
sinking fund for a buyout. However, 
there is no guarantee that sufficient 
funds will be accumulated by the time 
a triggering event occurs. Additionally, 
sinking funds must generally be kept in 
conservative, low-return investments 
at significant opportunity cost. 

Loans also could be an option. With 
loans, interest is an additional cost. 
There also is no guarantee that a 
remaining owner or the business will 
qualify for the desired loan amount at 
an affordable interest rate when the 
need for a loan arises. Some buy-sell 
agreements provide for payments 
over time in the event of an owner’s 
death. This can be a significant drag 
on the cash flows of a business or the 
remaining owners while making the 
deceased owner’s family dependent 
on the future success of the business. 
Whatever funding method is selected, 
business owners should periodically 
review what funding is in place and 
ascertain whether it corresponds with 
changes in the value of the business as 
well as changes in business needs or 
personal circumstances of the owners.

Conclusion
A buy-sell agreement is a critical tool for 
the long-term success of a business with 
two or more co-owners because it can 
help ensure that ownership and control 
of the business is kept out of the hands 
of potentially disruptive successor co-
owners. 

It also can create a market for the sale of 
a deceased owner’s interest where no 
market would otherwise exist. 

There are many ways to structure 
a buy-sell agreement and clients 
should consult with their attorneys 
and other professional advisors to 
determine the best buy-sell method and 
provisions considering their particular 
circumstances. 

Of course, a buy-sell agreement also 
may only be as good as the ability to 
carry it out. As a result, it is important 
to ensure that sufficient funding is 
always in place. Business owners 
should periodically review their buy-sell 
agreements and available funding with 
their professional advisors to ensure 
that their existing agreement and 
funding meets their changing needs. 

Eva Stark, JD, LL.M. 
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joining Nautilus, Eva worked in private practice in 
tax controversy, business law, and litigation.



Plan now for far-ranging 2018 tax reforms.
Taxation - Income, Estate and Gift

By Ariel A. Marin, JD, LL.M., CFP®

The Tax Cuts and Jobs Act of 2017 made 
sweeping changes to the nation’s income 
tax laws starting this year, yet many of 
these changes may not be apparent 
until taxpayers embark upon their 2018 
filings next spring.  In some cases, the 
new rules may come as a shock, with the 
opportunity to maneuver then lapsed.  It 
is therefore important to keep in mind 
some of the most significant changes 
impacting individual filers as they track 
expenses, maintain records, and plan 
with an eye towards tax efficiency.

Notably, income tax rates have been 
generally reduced, while applicable 
income thresholds have increased.  
Taxpayers may be well served by 
reviewing estimated payments and 
withholding to avoid overpayment.  Note 
that many payroll firms recently made 
adjustments for employee withholding 
based on updated IRS guidelines.  While 
rates are broadly lower, taxpayers should 
heed the adage: what Congress giveth 
with one hand, it taketh away with the 
other.

In exchange for reduced rates, many 
common deductions have been reduced 

or eliminated.  Chief among them include:

• Elimination of personal exemptions;

• A $10,000 maximum cap for the 
deduction for state and local taxes 
(including property taxes, as well as 
state sales taxes if elected in lieu of 
state income taxes);

• A reduction in the level of 
indebtedness on a primary 
residence that is eligible for the 
mortgage interest deduction (down 
to $750,000 from $1,000,000 of 
mortgage debt); and

• Elimination of miscellaneous 
itemized deductions subject to the 
2% of the adjusted gross income 
(AGI) floor—popular deductions 
here include unreimbursed 
employee expenses, tax prep fees 
and investment advisory fees.

To offset the loss of the personal 
exemption (for larger families at least), 
taxpayers with children under age 17 are 
eligible for an expanded child tax credit of 
$2,000 per child.  This credit is increased 
from the prior $1,000, and the threshold 
for phaseout is increased significantly 

(from $110,000 married filing jointly 
to $400,000 – single filers now face a 
$200,000 threshold, up from the prior 
$75,000).  

While the cap on state and local taxes 
will hit individuals in high income tax 
states the hardest, changes in the 
alternative minimum tax (AMT) may 
help.  Many individuals in high tax states 
find themselves subject to the AMT, 
since state taxes are added back when 
computing such tax.  While the widely 
despised AMT was not repealed as some 
had hoped, the exemption and applicable 
phase-out level were increased 
significantly.  As a result, the changes 
may cancel each other out, leaving no net 
tax increase for many.  

In a sigh of relief for some, the reduced 
mortgage debt level for interest 
deductions applies to new (post 
12/15/2017) mortgages—existing 
mortgages or refinances of existing 
mortgages are generally grandfathered.  
The home equity loan interest deduction, 
however, was eliminated in many 
contexts, regardless of when the debt 
was incurred.  

A notable exception applies for 
home equity loans used for capital 
improvements to the home, so long as 
total mortgage debt does not exceed 
the applicable $750,000/$1,000,000 
threshold.  Another limited exception 
applies for interest deductible under a 
separate tax rule (e.g., to obtain a taxable 
investment).  In such case, the taxpayer 
can make a special election to treat 
the debt as “not secured by a qualified 
residence” —once made, though, the 
election is irrevocable unless the IRS 
consents to revoke the election.

Notably, the charitable deduction was 
not altered with tax reform—in fact, 
generous donors may claim a larger 
deduction for cash gifts to public 
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charities, with the applicable AGI 
limit increased from 50% to 60%.  
Many taxpayers may forgo itemized 
deductions altogether, though, with 
the higher standard deduction, which 
increased from $6,500 single / $13,000 
married-joint to $12,000 single / 
$24,000 married-joint.  

While this increase will hopefully not 
discourage charitable giving, it will 
greatly simplify the tax preparation 
process for many (and perhaps reduce 
those pesky, now non-deductible, tax 
preparation fees).

While these are just some of the most 
common individual tax return items, 
myriad other tax rules were impacted 
significantly within the 429 legislative 
pages.  Other items of potential 
significance include:

• Elimination of personal casualty 
and theft losses (unless incurred in 
a federally declared disaster area);

• Elimination of the alimony 
deduction (for agreements entered 
into after December 31, 2018); and

• Repeal of the health insurance 
individual mandate starting in 2019 

(or rather the elimination of the 
“shared responsibility payment” 
penalty for failure to obtain 
compliant insurance).  The 3.8% 
Medicare surtax remains intact (at 
previous thresholds).

Of equal significance with this 
latest reform is the continued grand 
legislative tradition of temporary 
tax provisions—nearly all changes 
impacting individuals are scheduled to 
automatically sunset and revert to prior 
law beginning in 2026, unless Congress 
acts to extend such rules.  As with 
"who shot JR?," taxpayers are left in 
suspense yet again.

Ariel A. Marin, JD, LL.M., CFP®, received his 
law degree from the City University of New York, 
and his LL.M. in taxation with a certificate in estate 
planning from Villanova Law School, Graduate Tax 
Program.  He received his Bachelor’s in Arts from 
the George Washington University.  Prior to joining 
Nautilus, Ariel worked with a registered investment 
advisor firm developing customized, comprehensive 
wealth plans for high net worth clients; prior to 
that he worked as a trust and estate associate for a 
large national trust company.  Ariel is licensed to 
practice law in Pennsylvania, and currently holds 
FINRA series 7 and 66 licenses.



Tangible personal property: The most 
forgotten part of an estate plan? 

Estate Planning

By John J. Scroggin, JD, LL.M.                               (Part 2 of a 2-part series)

(Part I of this article explored common 
sources of conflict over the disposition of 
tangible personal property.) 

One of the worst tragedies in the estate 
process is children who, years after 
their parents' death, are barely talking 
because of fights over insignificant 
personal property.  An important legacy 
that every client can leave is to dispose 
of such assets in a manner designed to 
leave a legacy of relationships rather than 
a legacy of conflict. 

Ways to minimize 
conflicts 
ASK HEIRS WHAT THEY WANT. 
Clients can ask their heirs what 
personal property they would want 
when the client either dies or becomes 
disabled, for example, as disability 
often causes a client to move to smaller 
accommodations, like a nursing home. 
By reviewing and confirming the 
dispositions in a signed statement, the 
client can direct the disposition and 
avoid having family members fight over 
heirlooms each may have thought was 
part of their inheritance.

CHANGE THE LOCKS. Tangible personal 
property has a tendency to mysteriously 
disappear – partially because a broad 
array of people have keys to the client’s 
residence. As soon as the client becomes 
incapacitated, or immediately upon 
death, the holder of the general power 
of attorney or personal representative 
should immediately change the locks on 
any residence or other location holding 
personal property (e.g., storage facility) 
so the personal representative is in 
control of the property and can secure 
the valuable assets.  If there is a security 
system, the security company should be 
notified and all codes changed as soon as 
possible. 

CONTROL PASSAGE OF PROPERTY. 
It’s important to know where the assets 
are located and how they are to be 
passed. If the client has a safe deposit 
box containing valuable assets, make 
sure the client has made a written 
testamentary confirmation for the 
passage of those assets. For example, 
assume a daughter from a prior marriage 
has signature authority for a safe 
deposit box containing her deceased 
mother’s jewelry, but the father is the 
sole named owner of the box. Are the 
assets inside the box supposed to pass to 
the daughter, or do they pass as part of 
the client's residuary estate (e.g., to the 
father’s second wife)?

PROTECT AND SECURE PROPERTY. 
The personal representative should 
confirm that all property insurance 
premiums are current and that any and 
all policy requirements are complied with 
(e.g., an insurance policy may require that 
an expensive art collection be stored 
within a museum or fire proof vault in 
order for the policy to be in force). Locate 

missing assets and, if possible, retrieve 
them. For home safes, make sure that 
someone knows the location of the safe 
(many are hidden), the security code and 
the location of any keys to the safe.

DEALING WITH ASSETS NOT ON A 
DISPOSITION LIST.  It's common to 
have to deal with undirected assets (i.e., 
what’s left after any specific property 
dispositions) because most people do 
not prepare a disposition list that covers 
every piece of personal property. Tips for 
disposing of these assets: 

• Have the heirs who are entitled 
to the personal property agree, 
preferably in a signed document, on 
the process that will be used. 

• Each person who has a right to 
participate in the disposition of 
personal property walks through the 
house with their immediate family.   

• Each family member can submit a 
bid on the assets he or she wants. In 
most cases, it makes sense to have 
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the bidding be secret, and to use a 
person whom all the heirs trust to 
manage the process.  

• In the event that one family member 
receives significantly more in value 
than another, the written agreement 
can provide that the difference 
is accounted for by passing cash 
or other assets to equalize the 
bequests.  

• An appraisal should be conducted of 
all valuable assets prior to the start 
of this process, with a copy provided 
to each heir, so that each person 
understands the appraised value for 
that asset. 

• The personal representative should 
consider obtaining a release and 
waiver (assuming state law allows it) 
that relieves the fiduciary from any 
claims surrounding the disposition 
process.  

• Remaining assets are generally sold 
at an estate sale or given to charity. 

Unique Personal Property
Here are a few other interesting issues 
on the passage of unique tangible and 
intangible personal property.

BEQUESTS OF FIREARMS. The 
distribution of any firearm has 
unique issues for both the personal 
representative and the firearm's 
recipient.  Federal and state law impose 

restrictions on the type of firearms 
(NFA weapons) that may be owned and 
who may own firearms. It is important 
that the personal representative review 
relevant federal and state law in both the 
decedent’s and the beneficiary’s state 
of residence prior to transferring any 
firearm. The personal representative 
should rely on experts in evaluating 
and appraising firearms. If any weapon 
is an NFA weapon, the personal 
representative will need to ensure the 
decedent had proper registration and tax 
documentation and that any intended 
recipient has the same. Mere possession 
of an unregistered NFA weapon is a 
federal crime.

CONTRABAND AND DRUGS. Illegal 
contraband (drugs, stolen items) 
presents a multitude of issues, 
including whether the items should be 
immediately reported to authorities, 
destroyed, etc.  If the illegal items are 
within the residence, what type of duty 
does the personal representative have to 
avoid confiscation?1  If there is a taxable 
estate, how should the contraband be 
appraised? If an attorney is acting as 
personal representative of the estate, 
how does he or she handle attorney-
client privilege? These are issues that 
need to be examined on a case-by-case 
basis. Moreover, as marijuana is legalized 
in states such as Colorado, the planner 
and client enter an area where the law 
is unsettled and constantly changing. If 

the personal representative distributes 
the property, he or she risks violating 
federal law. If the personal representative 
destroys the marijuana, is he violating 
his or her fiduciary duty? Probably not, 
but as the law evolves, the personal 
representative will need to conduct his or 
her due diligence.

AIRLINE MILES AND TRAVEL PERKS. 
The rules governing the disposition of 
airline miles, hotel points, rental car 
perks and other similar travel programs 
vary significantly from company to 
company. For example, the Delta Airlines 
website reads: “Miles are not the property 
of any Member. Except as specifically 
authorized in the Membership Guide and 
Program Rules or otherwise in writing by 
an officer of Delta, miles may not be sold, 
attached, seized, levied upon, pledged, 
or transferred under any circumstances, 
including, without limitation, by operation 
of law, upon death, or in connection with 
any domestic relations dispute and/or legal 
proceeding.” 2

REPRODUCTIVE PERSONAL 
PROPERTY. It has been estimated 
that there are over one million 
fertilized embryos being held in cold 
storage. Given the modern post death 
reproductive possibilities, clients who 
stored their reproductive personal 
property need to specifically provide 
if the assets are to pass to family 
members, be donated to science or 
charity, or be destroyed. Courts and 
state legislatures are increasingly dealing 
with the legal rights of children born long 
after their biological parent’s death.

With this and all personal property 
disposition issues, working with trusted 
advisors familiar with relevant law is the 
best practice. 

1  See: William J. Turnier. The Pink Panther Meets 
the Grim Reaper: The Estate Taxation of the 
Fruits of Crime, 72 North Carolina Law Review, 
163 (1993).

2  See: http://www.delta.com/content/www/
en_US/skymiles/program-rules-conditions.html 
(reviewed April 14,2018).
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